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STATEMENT OF THE | SSUES

AS TO CASE NO. 01-4406PL

Whet her Respondent's |icense as a physician should be
disciplined for the alleged violation of Section 458.331(1)(t),
Florida Statutes, in that Respondent failed to practice nedicine
with that | evel of care, skill, and treatnent which is recognized
by a reasonably prudent simlar physician as being acceptable
under simlar conditions and circunstances, by failing to treat
the patient's preoperative coagul opathy and/or failing to use an
alternate vein that would have allowed visualization of the shunt
pl acenent into the vein thereby reducing the risk of causing a
henorrhage given the patient's preoperative history, and, if so,
what penalty shoul d be inposed.

AS TO CASE NO. 01-4407PL

Whet her Respondent’'s |icense as a physician should be
di sciplined for the alleged violation of Section 458.331(1)(t),
Florida Statutes, by failing to practice nedicine with that |eve
of care, skill, and treatment which is recognized by a reasonably
prudent sim |l ar physician as being acceptable under simlar
conditions and circunstances by failing to distally clanp part of
the arteries prior to mani pul ation of the aneurysm and by failing
to ensure periodic nonitoring of the patient's condition
postoperatively for evidence of ischem a or other problens and,

if so, what penalty shoul d be inposed.



PRELI M NARY STATEMENT

By Adm nistrative Conplaint dated May 8, 1999, Petitioner,
Departnent of Health, alleged in DOH Case No. 1994-12341 t hat
Respondent, Larry Dee Thomas, M D., violated provisions of
Chapter 458, Florida Statutes, governing the practice of nedicine
in Florida. The single count of the Conplaint relates to
preoperative and operative events surroundi ng the venous shunt
procedure that Respondent perfornmed on Patient D.J.P in February
1994. Respondent contested the allegations of the Conplaint and
timely requested a formal administrative hearing. Petitioner
forwarded the Conplaint to the Division of Adm nistrative
Heari ngs on October 15, 2001, requesting the assignnent of an
Adm ni strative Law Judge and a formal hearing pursuant to
Sections 120.569 and 120.57, Florida Statutes.

On June 12, 2001, Petitioner filed an Adm nistrative
Conpl ai nt agai nst Respondent. The Administrative Conpl aint
all eges in DOH Case No. 1999-57795 that Respondent viol ated
Section 458.331(1)(t), Florida Statutes. Respondent tinely
executed his Election of Rights formand requested a forma
heari ng pursuant to Sections 120.569 and 120.57(1), Florida
Statutes. By letter dated October 10, 2001, and filed on
Novenber 14, 2001, the nmatter was referred to the D vision of
Adm ni strative Hearings. The matter was initially assigned to

Adm ni strative Law Judge Susan B. Kirkland, who set the case for



final hearing on January 9 and 10, 2002, and consolidated the two
cases for hearing. Two continuances were granted, and the
hearing was ultimately held on May 1 through 3, 2002, before the
under signed Adm nistrative Law Judge.

AS TO CASE NO. 01-4406PL

At the hearing and prior to the conmencenent of Petitioner's
case-in-chief, several notions pertinent to this case were
decided. Petitioner filed notions for official recognition of
Section 458.331, Florida Statutes, and Rul es 61F-20.001 and
59R- 8. 001, Florida Admi nistrative Code. Both notions were
granted wi thout objection. Petitioner's Mdtion in Limne to
exclude the testinony of Frank Seller, MD., who would testify as
an expert nedical wtness on behalf of Respondent, was deni ed.

Petitioner presented the testinmony of John W Kilkenny, 111,
MD.; Helga Gon, MD.; Felicia Wiitnmer, Surgical Technician; and
Rene Myers, Registered Nurse. Petitioner's Exhibit 1, the
curriculumvitae of John W Kilkenny, I1l, MD., was admtted
i nto evidence.

Respondent testified on his own behalf and presented the
testinony of WlliamZ. Yahr, MD. Respondent's Exhibit 1, the
curriculumvitae of Wlliam Z. Yahr, MD., and Respondent's
Exhibit 2, the curriculumvitae of Respondent, was admtted into

evi dence.



Joint Exhibit 1, the relevant nedical records of Patient
D.J.P. fromDr. Carey, Dr. Thomas, and Wnter Haven Hospital, was
admtted into evidence as a conposite exhibit.

AS TO CASE NO. 01-4407PL

Petitioner presented the testinony of four w tnesses:
Kenneth M Begel man, MD., testified as an expert on behalf of
Petitioner; Doris Qutierrez, the recovery room nurse; Patient
H H. ; and her daughter T.H  Petitioner offered one exhibit, the
curriculumvitae of Kenneth M Begel man, M D., which was admtted
i n evidence.

Respondent presented three witness: Frank Zeller, MD.,
testified as an expert on Respondent's behal f; Dale Wckstrom
HIll, MD., the anesthesiologist on duty during the abdom nal
aortic aneurysmsurgery perforned on Patient H H and Respondent
testified on his owmn behalf. Respondent offered two exhibits,
which were admitted into evidence and nunbered as foll ows:

2. Curriculumvitae of Larry D. Thonas,
M D., Respondent's Exhibit 2

3. Cat scan inmages of Patient HH's
abdonen - Views A & B, Respondent's Exhibit 3

Petitioner and Respondent stipulated to a Joint Exhibit, which
i ncluded a portion of Patient H H's nedical records pertinent to
the allegations contained in the Adm nistrative Conplaint, which

was admitted into evidence as Joint Exhibit 1. The parties also



subnmitted a duplicate of Joint Exhibit 1, which was admtted as
Joi nt Exhibit 1A

A Transcript of the hearing was ordered. The hearing was
transcribed by two different reporting conpanies. Volunes 2
and 3 of the Transcript of the proceeding were filed on May 28,
2002. Volunme 1 of the Transcript of the proceeding was filed on
May 31, 2002. The parties tinely filed their Proposed
Reconmended Orders. Both parties' proposals have been given
careful consideration in the preparation of this Reconmended
O der.

FI NDI NGS OF FACT

Based on the evidence adduced at the final hearing, and the
entire record in this proceeding, the follow ng findings of fact
are nade:

FACTS COMVON TO BOTH CASES

1. Petitioner is the state agency charged with regul ating
t he practice of nmedicine pursuant to Section 20.42, Florida
Statutes, Chapters 456 and 458, Florida Satutes.

2. At all times relevant to this proceedi ng, Respondent was
a licensed physician in the State of Florida, having been issued
I i cense nunber ME 0036360. Respondent is board-certified in

t horaci ¢ and general surgery.



FACTS RELATED TO CASE NO. 01-4406PL

3. Patient D.J.P. was a 54-year-old female with a history
of liver resection for carcinoma. Patient D.J.P. had contracted
Hepatitis Cin the 1960s froma bl ood transfusion, after being
the victimof a gun shot wound during a robbery at a conveni ence
store.

4. Patient D.J.P. subsequently had devel oped cirrhosis
secondary to the Hepatitis C. Cirrhosis is a scarring process of
the liver that results in the displacenent of the normally
functioning liver tissue.

5. A healthy liver processes |ynphatic fluid back into the
bl oodstream However, a cirrhotic |iver cannot properly process
the |l ynphatic fluid back into the bl oodstream Therefore,
| ynmphatic fluid backs up within the liver and weeps out the
covering over the liver and into the abdom nal cavity.

6. Patient D.J.P. presented to Respondent on February 1
1994, after being referred to Respondent by M chael Carey, MD.
the primary care physician, for evaluation for inplanting a
peritoneal venous shunt. A venous shunt is a conduit designed to
take ascitic fluid fromthe abdonen and put it back in the
vascul ar system The shunt renoves the fluid fromthe abdom na
cavity and transports it to the vascular systemwhere it can be

absorbed. The procedure is for the patient's confort and does



not prolong the patient's life. The procedure is for patients
with end stage |iver disease.

7. After obtaining a nedical history and conducting a
physi cal exam nation, Respondent’'s assessnment of the Patient
D.J.P. was nmassive ascites secondary to cirrhosis and previous
liver resection. Respondent believed that Patient D. J.P. was a
candi date for a venous shunt procedure due to the fact that she
was very synptomatic from her nassive ascites and she was on the
maxi mum nedi cal therapy.

8. The nortality rate for this type of procedure is between
5 and 25 percent or at the very |east, one-in-twenty patients
woul d die fromthis procedure. Conplications associated with
this type of procedure include dissem nated intravascul ar
coagul opathy (hereinafter referred to as "DIC') which may lead to
t he general worsening of the disease or death. The patient was
informed of this nortality rate as well as of the conplications
associ ated with this procedure.

9. Patient D.J.P. decided to think about the procedure and
contact Respondent's office when she wanted the shunt inserted.

10. On February 10, 1994, Patient D.J.P. called
Respondent's office and asked to have the shunt inserted as soon
as possi ble. Respondent schedul ed the procedure for February 14,

1994, and signed the witten surgical consent form



11. Prior to the surgery, lab tests were perforned on
Patient D.J.P. The lab report indicated that the patient's
prothronbin tine was 14.3, with a normal range being 10.7-12. 8.
Prothronbin tinme ("PT") is a neasurenent of one aspect of the
bl ood clotting mechanism This was considered slightly abnornal
and not an indication of a clotting problemor coagul opat hy.

12. Respondent decided it was not necessary to address
Patient D.J.P.'s abnormal PT prior to the procedure by
preoperatively admnistering Vitamn K or fresh frozen plasm

13. On February 14, 1994, Patient D.J.P. was transported to
the operating roomat approximately 12:10 p.m After Patient
D.J. P. was placed under general anesthesia, Respondent began the
venous shunt operation at approximately 12:34 p.m Respondent
attenpted to access the right jugular vein to insert the shunt.
He found this vein to be unusable because it was too scarred from
previ ous surgeries. Respondent then proceeded to access the
ri ght subclavian area to insert the shunt. Once the shunt was
inserted into the subclavian area, Respondent positioned it in
t he superior vena cava. The shunt was noted to be in position in
t he superior vena cava. Respondent then renoved eight liters of
ascitic fluid fromthe abdom nal cavity. After renoving the
ascitic fluid, he then put one liter of saline into the abdom nal

cavity to dilute any remaining ascitic fluid which allowed any



remaining fluid to be nore easily absorbed into the vascul ar
system The Patient's central venous pressure dropped from8

to 2. Hespan and Album n were then adm nistered to repl ace any

| ost volume and it hel ped to increase the colloidonotic pressure.
At this point, Patient D.J.P.'s central venous pressure (CVP)
increased from2 to 14 or 15. This is a faster than normal rate.
Upon finding that the shunt was operating well, Respondent closed
t he abdom nal portion and the patient was extubat ed.

14. Petitioner clained that fluoroscopy was not used to
ensure that the shunt was positioned in the proper place. A
Fl uoroscope is like a real-time X-ray. A fluoroscope has two
parts to it: a C-arm which goes above the patient and
underneath the bed, and two screens where the doctor can see what
is going on. The Garmis approximtely 5-and-a-half feet tall.
It is belowthe standard of care to do a venous shunt procedure
wi t hout using a fluoroscope. It would enable Respondent to
vi sual i ze the placement of the shunt.

15. Felicia Witmer, a scrub technician, and Rene Myers, a
circulating nurse, prepared the operating roomfor Patient
D.J.P.'s procedure on February 14, 1994. Both Felicia Witner
and Rene Myers testified that there was no fluoroscope in the
operating roomon February 14, 1994. Respondent testified that

there was a fluoroscope in the operating roomon February 14,
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1994, during Patient D.J.P.'s procedure and that he used it to
assist him

16. The evidence is not clear and convincing that the
fl uoroscope was not used during the course of the operation.

17. It is considered within the accepted standard of care
to access the right subclavian vein to insert a shunt of this
type because this vein follows a gentle curve or path. Wth this
gentle curve in the vein, there is less risk of damage, i.e.
puncture, to the vein. |In contrast, the left jugular vein
foll ows a nore sharp-angl ed 70-degree bend-curve in the vein
where one risks the danger of the shunt com ng out of the bottom
of the vein or perforation and, thereby, danmaging the vein.

18. Respondent ordered an X-ray to confirmplacenent of the
shunt and catheter. The X-ray reveal ed that the shunt had good
positioning but the right lung was filled with fluid. The
patient was re-intubated and Respondent inserted a chest tube
into the patient which would expand the patient's |ung, oxygenate
the patient and allow for fluid renmoval. Three or four liters of
fluid were renoved. The fluid was originally serous and pink
tinged and shortly thereafter, turned bl oody. Respondent noted
t hat there was bruising around the wounds. Additionally, the
patient's breathing becane shall ow and her bl ood pressure began

to deteriorate.
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19. Resuscitative efforts were perfornmed and Respondent re-
entered the shunt area to clanp the shunt to prevent any ascites
fromflowng into the venous systemand to prevent further
coagul ati on and massive bl eeding. Despite heroic resuscitative
efforts, the patient's condition continued to deteriorate and the
patient died.

20. The cause of death was determned to be DI C and severe
coagul opat hy from drai nage of the ascitic fluid into the venous
system

21. Respondent nade the determ nation that the patient did
not have preoperative coagul opathy. Respondent testified that if
the patient did have preoperative coagul opat hy, he woul d not have
performed the procedure because the patient would not be able to
nmake the clotting factors well enough for problens that would
occur after the shunt was inserted. It was Respondent's opinion
that the patient did not have a serious clotting problem Based
on her lab report, Patient D.J.P. had a slightly abnormal PT and
this was not an indication of a clotting problem

22. Respondent reviewed the lab reports and determ ned the
PT (the nmeasurenent of one aspect of blood clotting nmechanisnj,
to be only slightly elevated. It neasured 14.3 with a nornma
range being 10.7-12.8. Mreover, the PT International Normalized

Ratio (INR) (which is the standardi zed neasurenent of PT) was
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1. 63 where the therapeutic range was 2-3. Therefore, this was
slightly bel ow average.

23. Dr. Yahr testified that an abnormal clotting problemis
a clinically evident problemand not an incident of a |ab nunber.
If Patient D.J.P. had a clotting abnormality, adverse conditions
or synptonms woul d have been evident with the incisions that were
made prior to the shunt being opened. Rather, normal clotting
reactions occurred. Coagul ation occurred right after the shunt
was opened and the ascitic fluid began to flowinto the atrium
Dr. Yahr testified that the etiol ogy of the coagul ation was the
body's reaction to the ascitic fluid after the shunt was opened.
Accordingly, it was Dr. Yahr's opinion that Respondent did not
fail to treat the preoperative coagul opat hy because upon his
exam nation of the patient, he determ ned that no such
preoperative coagul opathy existed prior to the procedure.
Dr. Yahr testified that the patient did not have abnorm
bl eeding. Her liver failure was the result of scarring and
abnormal liver function. Therefore, admnistration of clotting
factors such as Vitamin K and fresh frozen plasma was not
i ndi cated or nedically necessary.

24. Petitioner presented the expert testinony of John W
Kil kenny, 11l, MD. Dr. Kilkenny is board-certified in genera
surgery and has been for 11 years and is currently a professor

with the University of Florida Coll ege of Medicine, Departnent of
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Surgery in Jacksonville, Florida, a position which he has held
for the last six years. According to Dr. Kil kenny, Patient
D.J.P."s elevated PT was a cause for concern in that it was an
indication that the patient's ability to clot or coagul ate was
di m ni shed.

25. It is not clear and convincing that the standard of
care required that the elevated PT be treated by infusing fresh
frozen plasma or Vitamn K

26. Respondent did not violate Section 458.331(1)(t),
Florida Statutes, by failing to use an alternate vein that woul d
al l ow vi sualization of the placenent of the shunt. Respondent
first attenpted to access the right jugular vein to insert the
shunt but found it be unusabl e because it was too scarred.
Respondent, acting as a reasonably prudent physician and using
sound nedi cal judgnment, accessed the right subclavian area to
insert the shunt. After the shunt was inserted into he
subcl avi an vein, Respondent clained he was able to visualize the
pl acement of the shunt by the use of fluoroscopy. Furthernore,
the operative notes seened to indicated that the procedure was
performed under fluoroscopic control and the shunt was found to
be in position. Therefore, Respondent accessed an appropriate
alterative vein-the subcl avian vein, which allowed visualization,
with the assistance of fluoroscopy, of the placenent of the

shunt .
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27. As to the second issue, Dr. Kilkenny opined that the
standard of care requires direct visualization for insertion of
the shunt. By not accessing a vein under direct visualization,
such as with Respondent's subcl avi an approach, the surgeon is, in
essence, hunting for the vein, and risking damage to the wall of
the vein that may not be evident inmmediately. The rapid rise in
CVP from2 to 14 or 15 was also a concern for Dr. Kilkenny
because it was not normal, and did not nean that the shunt was
pl aced correctly of that the shunt was functioning properly.

Dr. Kilkenny noted that it was unlikely that the bleeding in the
chest cavity was caused by damage to an intercostals vessel when
the chest tube was inserted because the chest X-ray that was
taken prior to insertion of the chest tube showed a conplete
opacification of the right side and a shifting of the major
vessels within the mddle of the chest over to the |left side.
According to Dr. Kilkenny, the chest X-ray indicated that there
had al ready been sone sort of bleeding in the right chest prior
to the insertion of the chest tube. Dr. Kilkenny disputed
Respondent's theory that Patient D.J.P. died as a result of DIC
Dr. Kil kenny asserted that Respondent fell below the standard I|f
care in that, given Patient D.J.P.'s rapid deconpensation, he
failed to consider whether the patient's subclavian vein had been

damaged, a condition which could have been addressed surgically.
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28. Dr. Yahr opined that Patient D.J.P. died of D C that
occurred within a short period of tinme after Respondent opened up
the shunt and ascitic fluid was introduced into the atriumof the
heart. Although Dr. Yahr further admtted that the bleeding in
the chest could have occurred as a result of danage to the
subcl avian vein, and that it was below the standard of care to
access the subclavian vein w thout using fluoroscopy, the
evi dence is not clear and convincing that either event occurred.

29. It is found that Petitioner has failed to establish by
cl ear and convincing evidence that the standard of care required
Respondent to use an access site that allowed direct
vi sual i zation of the placenent of the shunt into the vein, or
t hat Respondent failed to use fluoroscopy in order to directly
visualize insertion of the shunt into the subclavian vein.

AS TO CASE NO. 01-4407PL

30. On August 22, 1997, Patient H H , a 55-year-old fenale,
was di agnosed with an abdom nal aortic aneurysm nmeasuring
approximately 4.5 cmtransverse diameter and begi nni ng
approxi mately 1-2 cm bel ow an enl argenent or swelling, of a blood
vessel resulting in a weakening or thinning out of the vessel
wal | .

31. On Novenber 28, 1997, Patient H H's aneurysm had grown
to 5 cmwithin a three-nonth period and was occluded with partia

thronbosis with a true |lumen around 2.7 cm and extended down to
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the bifurcation of the abdominal iliac. This put the patient at
risk for rupture of the aneurysm

32. Thronbosis is a blood clot wwthin a vessel or wthin
t he vascular system It does not enbolize (travel) from anot her
part of the body. It starts in a particular vessel and causes
its damage fromthere. It is an acute clot that occurs in the
vessel secondary to stasis (non-noving ) or sone kind of
coagul ation or clotting deficiency or abnormality. Thronbotic
activity nost often begins by occluding the smaller vessels in
t he vascul ar system such as those smaller veins |ocated in the
feet.

33. On Decenber 2, 1997, Patient H H first nmet with
Respondent, who performed a conpl ete nedical history and physica
exan nation and confirned the presence of a 5 cm abdomi nal
aneurysm Patient H H was a 55-year-old femal e who snoked 1-
and- a-hal f packs of cigarettes per day, had a bl ood pressure of
182/ 104 despite the fact that she was taking 50 ng Atenol ol for
hypert ensi on (hi gh bl ood pressure), and had a 30 percent bl ockage
of the coronary artery. Previously, she had a cardiac
cat heterization, followed by an angioplasty of the fenoral vessel
in her left leg. Patient H H advised Respondent that her |egs
gave out on her after she wal ked two bl ocks, but that she did not

have associ ated chest pain.
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34. Respondent confirmed earlier diagnosis of Patient
H H's medical condition as single vessel coronary artery
di sease, abdom nal aortic aneurysm hypertension, and
claudication with fenoral occlusive di sease. Respondent al so
found di m ni shed fenoral pul ses and pal pabl e Dorsal pedal pul ses
present in both feet. Patient H H 's nedical records indicated
that this snoker of 30 years suffered from di abetes, peripheral
vascul ar di sease, intermttent clottication of the |eg,
hypertensi on, atherosclerotic di sease, hypercoagul opat hy,
anthithronbin Il deficiency, high cholesterol, and dim ni shed
protein and pH |l evels. Respondent prescribed prescription
nmedi cation, Procardia to |lower Patient H H's bl ood pressure and
Zyban to hel p her stop snoking. He recommended that the patient
return in a week for foll ow-up.

35. On Decenber 15, 1997, Respondent continued to prepare
Patient H H for surgery. He again advised her to stop snoking
and to purchase and take nedication to hel p her stop snoking.
Patient H H 's bl ood pressure was | ower, 144/84, and although she
had not purchased or taken the nedication, she reduced her
snoki ng down to one-half pack of cigarettes per day. Respondent
t hen advised Patient H H to make plans to undergo the abdom nal
aortic aneurysm ("AAA") repair. Patient H H infornmed Respondent
that she wanted to wait a little | onger while she nade fi nanci al

arrangenents to pay for the surgery. Respondent advised Pati ent
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HH to conpletely quit snoking before the surgery and advi sed
her to return in one nonth for additional preoperative
eval uati on.

36. On January 12, 1998, Respondent continued to prepare
Patient HH for surgery by ordering a cardi ac cl earance
(thal 't um eval uation) of the patient's heart to ensure she could
tolerate the surgery before attenpting the AAA repair.

37. On February 3, 1998, Patient H H presented for the
thallium evaluation of the heart and, on February 9, 1998,
obt ai ned cardi ac clearance for repair of the AAA

38. On February 11, 1998, Respondent continued to prepare
Patient H H for AAA surgery and suggested she donate two units
of bl ood whi ch woul d be used during the surgical procedure.
Respondent schedul ed AAA repair surgery for March 6, 1998.

39. Respondent advised Patient H H of the risks associated
with AAA surgery and specifically nentioned the risk of a heart
attack, bleeding, kidney damage and | oss of legs. He also
advi sed that the risks associated with intra-operative AAA repair
i ncl ude spont aneous rupture, enbolization of material fromthe
wal | distally, myocardial infarction, bleeding, injury to viscera
of the small vessels, devascularization of the colon causing
ischemc colitis, death, kidney blockage. Patient H H indicated

she understood the risks and despite the risks associated with
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this type of surgical procedure, including the risk of death, she
agreed to the procedure.

40. Preoperative testing by angi ogram was not required for
Patient H H The aneurysmwas a nmassive aneurysm presenting a
very serious health risk of immnent rupture. The size of
Patient H H's aneurysm (5 cm) nade AAA repair an energency in a
sense because there was al nost a 100 percent chance of rupture
with in the next six nonths. Any findings determ ned by
angi ogram woul d not have changed the outcone of the case because
Respondent had to definitively treat the aneurysmfirst.
Additionally, an angiogramis a very expensive test and Pati ent
H H expressed a concern about her financial situation with
respect to the AAArepair. It is reasonable to not do studies
that a physician does not feel are absolutely necessary. The
patient's financial concerns are part of the pathol ogy.

41. On March 6, 1998, Patient HH was admtted to Wnter
Haven Hospital and filled out and signed the Speci al
Aut hori zation for Medical and/or Surgical Treatment form
i ndi cati ng her consent to the surgical procedure which Respondent
was to perform She indicated that she understood the risks
associ ated with such surgical procedure.

42. Paragraph two of the informed consent formstates in

pertinent part:
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| hereby certify that | have given conplete
and i nformed consent for the above naned
operation and/or procedures, and Dr. L.
Thomas has explained to ne the reason why the
above-naned operation and/ or procedure are
consi dered appropriate, its advantages and
possi bl e conplication, if any, as well as
possi bl e alternative nodes of treatnent. |
al so certify that no guarantee or assurance
has been nmade as to the results that may be
obt ai ned.

43. The operative procedure on the consent formwas signed
by Patient HH at 6:10 a.m on March 6, 1998. Surgery indicated
on the consent formwas for a resection abdom nal aortic aneurysm
(AAA repair).

44, After Patient H H was taken to the operating room and
adm ni stration of anesthesia began, Respondent perfornmed his
routi ne preoperative check of fenoral and pedal pulses. Checking
for fenoral and pedal pulses is the type of preoperative work-up
Respondent routinely perfornms while he waits for the anesthesia
to take its effect on the patient.

45. The operative report indicates that the abdom nal
aneurysmwas "very |large" extending quite high within 1-2 cm from

the renal vein and down to and involving the conmon and

hypogastric arteries and noted to be "quite saccular” wth

"inmpending rupture in the near future at the neck.” The comon
iliacs were noted to be "quite |large and aneurysmatic." The
external iliacs were soft but extrenely small, "approximately 4-5

mmin size, certainly less than half, nore like 1/4 the size of a
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normal iliac" but neverthel ess usable vessels to make his
anast onosi s.

46. As Respondent was bluntly dissecting (separating the
ti ssues using the fingers) the aortic aneurysmfromthe venous
pl exus to position his proximal clanp when one of the | unbar
vei ns was encountered and nmass bl eedi ng occurred.

47. The venous plexus is a grouping of veins |ocated under
the aorta that can best be described as a wagon wheel. The
system has a hub and all the veins in the grouping extend outward
fromthe hub. |If one of the veins in the grouping is injured, it
wi |l bleed heavily, but the bleeding is controllable. The |unbar
veins are part of the venous plexus and a tear of the l|unbar vein
is a known risk during this type of surgery.

48. Patient H H suffered the loss of three tinmes the
amount of bl ood as woul d have been routinely expected. The
sudden bl ood | oss caused the patient's condition to rapidly
deteriorate.

49. Dr. WckstromHill, Anesthesiologist, testified that
had Respondent not controlled the blood | oss, and had not
mai nt ai ned Patient H H's vital signs, she would have di ed.

50. Using sound nedi cal judgnent, Respondent elected to

bypass the aneurysmatic common iliacs and make his anastonosis of
the graft to the external iliacs in order to not disconnect or
separate the aortic or common iliac aneurysns fromthe iliac
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vein. This is a very fragile vessel and could have resulted in
further massive bl eeding and possi ble death of the patient.

51. A reasonabl e prudent physician faced wwth a simlar
ci rcunst ance and situation would not attenpt to nobilize the
aneurysm further if doing so woul d cause additional nassive bl ood
| oss and possible death of the patient.

52. The hypogastric arteries (a/k/a the internal iliacs)
serve to provide the pelvic viscera (bladder, rectum etc.) with
bl ood.

53. During the AAA repair, Respondent perforned an
enbol ectony on both | egs follow ng mani pul ati on of the aneurysm
The purpose of this procedure was to renove any debris which may
have di sl odged fromthe aneurysmand flowed distally to the | egs.
The procedure involves running a Fogarty catheter down the
fenoral arteries as far as the catheter will go, then inflating a
bal | oon | ocated at the end of the catheter. Once the balloon is
inflated, the surgeon will extract the catheter, pulling the
debris out of the artery. This process is repeated as necessary
to renove all debris. Fresh clot was obtained fromboth | egs,
indicating a | ack of debris.

54. Prior to conpleting the anastonosis of the bifurcated
graft to the aorta and external iliacs respectively, Respondent
ran a Fogarty catheter down proximal (back into the graft

itself), to renove any debris in the graft itself. Finally, he
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back-bled the graft (allowed blood to flow out of the graft, to,
again, ensure that there existed no debris in the graft).

55. On March 7, 1998, Patient H H's nedical condition
stabilized such that Respondent felt it safe to return Patient
H H to the operating roomto undergo an additional enbol ectony
of the I egs and an endarterectony of the right fenoral artery.
The record denonstrates that Respondent believed he collected
enbolic debris fromthe fenoral arteries.

56. However, based upon the pathology report and the
testinmony of Dr. Zeller, the debris renoved fromPatient H H
during this procedure was acute blood clots and atherosclerotic
plaque. This finding is consistent with thronmbotic material and
not a result of debris comng fromanother |ocation as it tends
to denonstrate that Patient H H had a clotting disorder
consistent with her nedical history. The record also
denonstrates that upon conpletion of the procedure, Patient H H.
was noted to have excellent pulses in the superficial and
prof unda fenoral arteries distal to the anastonosis with good
enptying and filing of the vessels.

57. Before, during, and after the AAA repair, Respondent
used Heparin (an anti-clotting drug) in an effort to prevent the
formation of clots throughout Patient H H's vascul ar system
| ntraoperatively, on March 3, 1998, Respondent adm ni stered

10,000 units of Heparin. Normally a patient will respond to

24



5,000 units. Despite giving Patient H H tw ce the normal anount
of Heparin, Patient H H continued to have a |lowered clotting
time. It is noted in the nedical record that Patient H H had an
Antithrombin 111 deficiency. Antithrombin IIl is one of the
factors that control how blood in the human body clots. Patient
HH's Antithronbin Il deficiency is a hereditary defect that
contributed significantly to her continued clotting despite the
use of pharmacol ogi cal intervention (substantial amount of
Heparin). Respondent testified that in his nedical training and
experience, Patient HH's Antithronbin Il deficiency |evel was
near fatal

58. Because Patient H H was hypercoagul ative, thus causing
the small vessels to clot off, on March 13, 1998, Patient H H
underwent bil ateral above the knee anputations.
Hyper coagul opathy is a tendency to clot w thout anything being
done - the blood just clots. This can be caused by a | ower-than-
normal bl ood pressure for a period of tinme and by having an
Antithrombin 111 deficiency.

59. Respondent observed during the surgery that this
pati ent was hypercoagul ati ve because he could see the bl ood
clotting in the wound despite the fact that Patient H H was on
tw ce the normal anount of Heparin.

60. Respondent practiced within the standard of care at al

times during the treatnment of Patient H H Bl ood-fl ow goi ng
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retrograde back into the common and iliac aneurismal sacs did not
pl ace Patient HH at a risk of rupture. The operative report
clearly denonstrates that the aortic aneurysminvol ved the conmon
iliacs and extended bel ow t he hypogastric arteries. The
operative report also denonstrates that the external iliacs were
extremely small, approximately one-quarter of the normal size. A
reasonabl e and prudent surgeon, faced with a simlarly situated
patient with a nassive sized aneurysm and the extrenely smnal

size of the distal external iliacs, would conclude that the
pressure gradient now being carried to the graft rather than to

t he aneurysm would dimnish flowto the aneurysns nmaking the
possibility of rupture unlikely. Mreover, the aneurysns were
filled wwth calcified atherosclerotic plague and other thronbotic
(non-nobile) nmaterial. Dr. Begelnan testified that calcified
aneurysnms do not tend to rupture as nuch.

61. On direct exami nation, Dr. Begel man, Petitioner's
expert, could not conclusively determ ne whet her Respondent's
surgical treatment of Patient H H fell below the standard of
care and that distal clanping is an intra-operative decision to
be nmade by the surgeon. Dr. Begel man who testified that he
accepted Respondent’'s opinion that the iliacs were too |arge or
too thin walled and could not distally clanp the aneurysm and

t hat such deci sions are those made by the surgeon on the case.
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Drs. Begel man and Seller and Respondent testified that it is
usual and customary during this type of surgical procedure to
distally clanp the aorta and that it is expected of a reasonable
and prudent surgeon to nake every attenpt to do so.

Neverthel ess, all three doctors recognized that there are tines
when you cannot or should not distally clanp if to do so would
cause further injury to the patient or death.

62. Patient H H presented with very massive aneurysns of
both the aorta and common iliacs making distal clanping
i mpossi bl e without sacrificing the hypogastric arteries thus
placing Patient H H at risk for further injury or death.

63. Petitioner's expert accepted Respondent's assessnent of
the condition of the iliacs and that Respondent did not want to
di ssect the iliacs off the iliac vein, which one needs to do in
order to tie off distally. Dr. Begelman testified that he could
not ascertain whether Respondent fell below the standard of care
Wi th respect to Respondent's treatnent of Patient H H
i ntraoperatively.

64. Respondent acted within the standard of care and,
therefore, did not violate Section 458.331(1)(t), Florida
Statutes, when he did not clanp the distal arteries before
mani pul ati on of the aneurysm

65. Respondent did not violate Section 458.331(1)(t),

Florida Statutes, by sewing the bifurcated graft to the external

27



iliacs and nmaking no attenpt to disconnect the aneurysmfromthe
common and internal (a/k/a hypogastric) iliacs. The common and
internal iliac tissues were also diseased because of their

i nvol venment with the aneurysns coupled with the fact that the
aneurysm and surrounding tissue was inflaned. Inflammation
causes the tissues of the surrounding viscera to beconme sticky
and by that, stick together making separation difficult and nore
prone to bl eeding on mani pulation. Normally, the surgeon nust
bluntly dissect (lift up) the distal end of the aorta in order to
pl ace the distal clanps on the aorta bel ow the aneurysm

However, the inflammtion present in Patient HH's aorta nade it
i mpossible to nobilize (lift up) the distal aorta for clanping
because the ti ssue was stuck to the iliac vein which could have
caused Patient HH to suffer a lethal blood |loss. Normally,

bl ood | oss associated with this type of surgery anmounts to

500 ccs for the total surgery. Patient H H |lost 1500 ccs during
t he mani pul ation of the aortic aneurysmto place the proxinal
clanp and a total of 2400 ccs during the entire surgery which
represented a blood | oss of nearly 25-40 percent respectively of
her estimted total blood volune. Respondent used sound nedi cal
j udgnment by making no attenpt to dissect the conmmon iliac from
the subordinate tissue because, in his training and experience,
the separation of tissues would have caused further, possible

| et hal bleeding. Drs. Begel man and Zeller, experts for
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Petitioner and Respondent respectively, testified that a
reasonably prudent surgeon would not clanp bel ow t he common
iliacs if to do so would sacrifice the hypogastric arteries and
t hereby cause irreparable harmor death to the patient.
Dr. Zeller testified that the hypogastric arteries are of such
i nportance that not clanping them even at the risk of
enbol i zati on, woul d neverthel ess be within the standard of care.
66. Respondent closely nonitored Patient H H
post operatively. A reasonable and prudent surgeon is not
expected to remain in the recovery roomw th his post-surgical
patient until the patient becones stable. Rather, the reasonable
and prudent surgeon is expected to utilize the nursing staff who
are charged with attending to the patient and to keep the
physi ci an updated on the patient's nedical condition.
67. Petitioner's witness, Doris Gutierrez, was the recovery
roomnurse on duty on March 6, 1998. Her duties included
noni toring and reporting changes in Patient HH's condition to
Respondent. The record denonstrates that Respondent cl osely
nmoni tored Patient H H postoperatively by being in contact with
the nursing staff and thereby giving orders for care and
treatnment to the nursing staff, either by tel ephone orders ("TO")
or in person by verbal orders ("VO') to stabilize the patient.
68. Wiile in the recovery room Patient H H was intubated,

on a respirator. Petitioner's witnesses, Doris Qutierrez,
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confirmed Respondent's nonitoring of Patient H H when she
testified that she call ed Respondent several tines to provide
updates on Patient H H's condition. The record denonstrates
t hat postoperatively on March 6, 1998, Respondent wote his
initial order to the nursing staff at 12:30 p.m while sitting in
post -surgical recovery with Patient H H Thereafter, Respondent
continued to nonitor Patient HH's condition and remained in
comuni cation with the nursing staff and wote orders at
1:30 po.m, 2:30 p.m, 3:25 p.m, 500 p.m, 515 p.m, 8:15 p.m,
and again on March 7, 1998 at 12:24 a.m

69. Foll ow ng his TO on March 7, 1998, at 12:24 a.m,
Respondent next saw Patient HH 7 1/2 hours later, at 8:00 a.m,
prior to taking Patient HH to the surgery roomto performthe
endarterectony and enbol ectony. M. QGutierrez testified that she
does not al ways note when the doctor conmes back into the recovery
roomto give orders. She could not testify as to events that
took place after Patient H H was transferred to the Surgica
Intensive Care Unit ("SICU'). She also stated she did not know
how many tines Respondent went to SICU because she did not work
in SICU when Patient H H was transferred out of the recovery
room M. Qutierrez was also unable to testify as to when the
last tine was that Respondent canme to the recovery room

Respondent testified that there is a difference between a TO and
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a VO the latter indicating that the physician was present in the
roomat the tinme he gave his order to the nurse.

70. The evidence is not clear and convinci ng that
Respondent did not provide appropriate postoperative nonitoring
of Patient H. H.

CONCLUSI ONS OF LAW

RELATI NG TO BOTH CASES

71. The Division of Administrative Hearings has
jurisdiction over the parties and subject nmatter of this
proceedi ng, pursuant to Sections 120.569 and 120.57(1), Florida
Statutes, and Section 455.225, Florida Statutes.

72. Pursuant to Section 458.331(2), Florida Statutes, the
Board of Medicine is enpowered to revoke, suspend or otherw se
discipline the license of a physician for the foll ow ng
vi ol ati ons of Section 458.331(1), Florida Statutes:

(t) G oss or repeated nal practice or the
failure to practice nedicine with that |evel
or care, skill and treatnent which is
recogni zed by a reasonably prudent simlar
physi ci an as being acceptabl e under sinilar
condi tions and circunstances.

73. Wen the Board finds any person guilty of any of the
grounds set forth in Subsection (1), it may enter an order
i mposi ng one or nore of the followi ng penalties.:

(b) Revocation or suspension of a license.

(c) Restriction of practice.
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(d) Inposition of an admi nistrative fine
not to exceed $10, 000 for each count or
separate of fense.

(e) Issuance of a reprinmand.

(f) Placenent of the physician on
probation for such a period of time and
subj ect to such conditions as the board nmay
specify, including, but not Iimted to,
requiring the physician to submt to
treatnment, to attend continuing education
courses, to submt to reexam nation, or to
wor k under the supervision of another
physi ci an.

(g) Corrective action.
Rul e 64B8-8.001(2)(t), Florida Adm nistrative Code.
74. License disciplinary proceedings are penal in nature.

State ex rel, Vining v. Florida Real Estate Conmm ssion, 281 So.

2d 487 (Fla. 1973). In this disciplinary proceeding, Petitioner
nmust prove the alleged violations of Section 458.331(1)(t),

Florida Statutes, by clear and convinci ng evidence. Departnent

of Banki ng and Fi nance, Division of Securities and | nvestor

Protection v. Osborne, Stern & Co., 670 So. 2d 932 (Fla. 1996);

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); and see

Addi ngt on v. Texas, 441 U. S. 418 (1979).

75. The definition of "clear and convincing" evidence is

adopted fromSol nowitz v. Wl ker, 429 So. 2d 797, 800 (Fla. 4th

DCA 1983), which provides:

[C]l ear and convi ncing evidence requires that
t he evi dence nust be found to be credible;
the facts to which the witnesses testify nust
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be distinctly renenbered, the testinony nust
be precise and explicit and the w tnesses
must be lacking in confusion as to the facts
in issue. The evidence nmust be of such

wei ght that it produced in the mnd of the
trier of fact a firmbelief or conviction,

wi t hout hesitancy, as to the truth of the

al | egati ons sought to be established.

See also Smth v. Departnent of Health and Rehabilitative

Services, 522 So. 2d 965 (Fla. 1st DCA 1988).

AS TO CASE NO. 01-4406PL

Respondent's Mbtion to Di sm ss

76. The conduct giving rise to this disciplinary proceeding
occurred in 1994. The Probabl e Cause Panel did not nmake a
determ nation that probable cause existed in this matter until
May 5, 1999, nearly five years later. Subsequently, Petitioner
filed its Adm nistrative Conpl ai nt agai nst Respondent on May 10,
1999. I mmedi ately subsequent to this, Respondent filed his
El ection of Rights formand requested a formal hearing.
| nexplicably, this matter was not referred to the Division of
Adm ni strative Hearings until Cctober 15, 2001, alnost two and a-
hal f years after the request for hearing was filed.

77. Section 455.225(2), Florida Statutes, addresses tine
[imtations of adm nistrative disciplinary proceedings stating in
part:

The departnment and the Agency for Health Care
Adm ni stration shall allocate sufficient and

adequately trained staff to expeditiously and
t horoughly determ ne | egal sufficiency and
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investigate all legally sufficient
conpl ai nts.

78. In 1997, the Legislature clarified the definition of
"expedi tiously," anmendi ng Section 455.225(2), Florida Statutes,
to provide in part:

For the purposes of this section, it is the
intent of the Legislature that the term
"expeditiously" neans that the agency, for

di sci plinary cases under its jurisdiction,
shoul d conplete the report of its initia

i nvestigative findings and recomendati ons
concerning the existence of probabl e cause
within 6 nonths after its receipt of the
complaint. The failure of the agency, for

di sciplinary cases under its jurisdiction, to
conply with the time limts of this section
whil e investigating a conpliant against a
Iicensee constitutes harm ess error in any
subsequent di sciplinary action unless a court
finds that either the fairness of the
proceedi ng or the correctness of the action
may have been inpaired by a material error in
procedure or a failure to follow prescribed
pr ocedur e.

Section 142, Chapter 97-237, Laws of Florida.

79. Florida Statutes, Section 455.255(2), articul ates how
Petitioner should expeditiously handl e disciplinary proceedi ngs
in stating:

The departnent shall also refer to the board
any investigation or disciplinary proceeding
not before the Division of Adm nistrative
Heari ngs pursuant to chapter 120 or otherw se
conpl eted by the departnment within 1 year
after the filing of a conplaint. The
departnent, for disciplinary cases under its
jurisdiction, nmust establish a uniform
reporting systemto quarterly refer to each
board the status of any investigation or
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di sciplinary proceeding that is not before
the Division of Adm nistrative Hearings or
ot herwi se conpl eted by the Departnment wthin
1 year after filing of the conplaint.
80. The First District Court of Appeal addressed the issue
of time limt violations and, furthernore, confirned the criteria

in which dismssal of a disciplinary proceeding is warranted in

Carter v. Departnent of Professional Regul ation, Board of

Optonetry, 613 So. 2d 78 (Fla. 1st DCA 1993). The court
addressed the issue of tine limtations in disciplinary
proceedi ngs and stated that the purpose of Subsection 455.225(2),
Florida Statutes, was to direct the agency to "expeditiously
i nvestigate conplaints” in order to protect the public and to
assure tinely due process to the licensee. The court interpreted
this statute by stating,
and we nust assune that the

| egi sl ature used the words, "tine limt" in

subsection 455.225(3) advisedly to

comuni cate clear legislative intent that

conpl ai nts agai nst |icenses professionals

regul ated by the departnment and its boards

shoul d be expeditiously processed w thout
unjustifiabl e del ay.

ld. at p. 80.

8l. Following its certification, the Suprene Court of
Fl orida concurred with the district court in its conclusion that
the statutory time limts assured the licensee tinely due
process:

. these tine limts also accord to the
I i censee conpl ai ned against the right to the
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speedy determination of the nmatters giving
rise to the conplaint and provide protection
agai nst the potential prejudice that flows
form unreasonabl e del ays, such as | oss of
docunents, unavailability of w tnesses and
fadi ng nmenories.

Carter v. Departnent of Professional Regul ation, Board

of Optonetry, 633 So. 2d 3, at p. 5 (Fla. 1994).

82. Finally, the Suprene Court held in Carter that in order
for a licensee to obtain a dismssal, he nust show (1) a
violation of the tinme limtations, and (2) that the delay may
have inpaired the fairness of the proceedings or the correctness
of the action and may have prejudiced the |icensee, citing

Depart nent of Business Regulation v. Hyman, 417 So. 2d 671 (Fl a.

1982). However, the burden of proof in denonstrating that the
delay prejudiced the licensee is on Respondent. Carter, 633 So.
2d 3, 7.

83. It is clear that Petitioner did not adhere to the
statute of "reducing or closing an investigation or disciplinary
proceedi ng, not before the Division or conpleted by the Agency,
wi thin one year of the filing of the conplaint.” The probable
cause panel nade its determ nation that probable cause existed in
this matter, and subsequently the Adm nistrative Conplaint was
filed on May 10, 1999, nore than five years after the conduct

giving rise to the allegations at issue. After Respondent filed
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his Election of Rights a further delay of two-and-a-half years
occurred w thout excuse or explanation.

84. The notion to dismss is granted. There is a clear
violation of the tine [imtation. As stated earlier, the
probabl e cause panel did not nake a determ nation as to whether
any probabl e cause existed until My 1999 and further, the
Adm ni strative Conplaint was filed on May 10, 1999, nore than
five years after the conduct giving rise to the allegations at
i ssue. Forner counsel for Respondent filed his Petition for
Formal Hearing on May 20, 1999. However, it was not until
Oct ober 2001, that Petitioner filed his Notice of Appearance on
behal f of the Board of Medicine, nore than two years after the
Adm ni strative Conplaint was fil ed.

85. It is clear fromthe testinony of Petitioner's
W tnesses that Respondent has been prejudiced. Respondent has
per formed hundreds of surgical procedures since 1994. Upon cross
exam nati on, Respondent testified several tines that he did not
have an i ndependent recollection of this procedure. He had to
rely on the nmedical records to describe the details of the
procedure. Additionally, Petitioner's witnesses testified to
t hese events nore than eight years after the procedure was
performed. The first witness, Dr. Gon, testified that she would
not have an i ndependent recollection of this specific procedure

wi thout referring to her nedical records. The remaining

37



Wi tnesses testified that they participated in nany procedures
since 1994 and that there were things that they could renenber
and things that they may not renenber. Moreover, one w tness
testified that there is very little that she renenbered fromthat
case and the other witness stated that it has been too | ong ago
for her to renenber clearly. Again, they testified, from nenory,
on an issued vital to this matter which occurred nore than ei ght
years prior to this hearing. The wi tnesses' statenents were
contrary to what was indicated on the operative notes.
Therefore, it is clear that Respondent has nmet his burden to
denonstrate that he has been prejudiced by the unreasonabl e del ay
in prosecuting this matter. As a result, this case should be
di sm ssed.

86. Alternatively, on the nerits of the case presented,
Petitioner has not nmet its burden of providing clear and
convi nci ng evidence that Respondent viol ated Secti on
458.331(1)(t), Florida Statutes. Based upon the testinony
elicited at the final hearing, and the nedical records, the proof
presented does not produce a firmbelief or conviction, wthout
hesi tancy, that Respondent deviated fromthe standard of care in
this case. At best, the testinony is conflicting as to whet her
such a devi ation occurred.

87. Petitioner presented the live testinony of four

W tnesses. The testinony of Helga G on, MD., cannot be given
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great wei ght because it was not persuasive. Dr. Gon was the
anest hesi ol ogi st during the surgical procedure. Dr. Gon
testified that her role in the procedure was to adm nister
general anesthesia. Her testinony consisted of identifying the
various drugs admnistered to the patient during the procedure as
wel | as advising of the various functions she nonitored, such as
bl ood pressure and pulse. Dr. Gon also indicated that an X-ray
was taken of the patient's chest but could not testify to what
the X-ray reveal ed since she was too far away fromit. Dr. Gon
further testified that since this procedure occurred in 1994, she
di d not have an independent recollection of this incident.

88. The testinony of Felicia Witmer was al so not
persuasive. M. VWhitnmer was the surgical technician during the
subj ect procedure. M. Wiitner testified that she assisted
Respondent in this procedure and that there was no fluoroscopy
machi ne in the operating room However, she stated that she had
recol l ection of the patient, D.J.P. Moreover, the w tness stated
that there was very little that she renenbered fromthe case.

Ms. Wihitmer testified that as a surgical technician, she
participated in approxi mately four procedures per day each year
since 1994, and since this procedure was perfornmed in 1994, there
woul d be sone things that she renenbered and ot her things that
she woul d not remenber. Contrary to her testinony, the operation

notes appeared to indicate that fluoroscopy was used in the
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surgical procedure to ensure that the shunt was placed in
posi tion.

89. Likewi se the testinony of Renee Myers was not
persuasive. M. Mers testified that she was the circulating
nurse the day of Patient D.J.P.'s surgical procedure. The
witness testified that there was no fluoroscope in the operating
room She could not testify to the surgical procedure itself
because the only thing that she saw was Respondent's back
Ms. Myers stated that as a circulating nurse she has partici pated
in many procedures since 1994 and that there were sone things
that she renenbered and sone things that she was not able to
remenber. Finally, as previously discussed, despite the
testinmony, from her nenory of a procedure that occurred nore than
ei ght years ago, that there was no fluoroscope in the operating
room the hospital records seemto indicate that fluoroscopy was
used in this surgical procedure to assist Respondent in the
pl acenent of the shunt.

90. Finally, John W Kilkenny, I1l, MD., opined that
Respondent fell below the standard of care in attributing the
patient's death to DI C and by not considering other factors of a
nore mechani cal traumatic fashi on which could have been addressed
in a surgical fashion. This opinion is not persuasive.

91. The Administrative Conplaint is clear inits

all egations and Petitioner nmust prove two issues: that
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Respondent failed to treat the preoperative coagul opat hy and t hat
Respondent failed to use an alternate vein that would all ow
visualization of the shunt placenent. Stating that the
Respondent attributed the death to DIC clearly does not address
either of the tw allegations in the Admnistrative Conplaint and
is not relevant. Dr. Kilkenny further opined that Respondent
shoul d have aspirated the pleural effusion preoperatively.

Again, this is not persuasive as it is beyond the scope of the
allegations in the Adm nistrative Conplaint. Dr. Kilkenny
further testified that Respondent fell below the standard of care
by not accessing the vein that had direct visualization of the
insertion of the shunt. Again, this is beyond the scope of the
allegation in the Adm nistrative Conpliant. Petitioner, as well
as Dr. Kilkenny, has focused, not on the visualization of the

pl acenent of the shunt, but rather on the visualization of the
insertion of the shunt. The Admi nistrative Conplaint is very
specific inits allegations stating in pertinent part, ". . . he
failed to used an alternate vein that would have all owed

vi sual i zation of the shunt placenent. "

92. Lastly, Dr. Kilkenny testified that Respondent fel
bel ow the standard of care by not adm nistering fresh frozen
pl asma and Vitam n K preoperatively. This is not persuasive
because Respondent testified that the patient did not have

coagul opathy prior to the operation. Furthernore, Dr. Yahr, the
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expert witness for Respondent, indicated the sane, that Patient
D.J.P. did not have preoperative coagul opathy prior to the
surgery and further testified that coagul ation did not occur
until after the shunt was opened and ascitic fluid started
flowng into the atrium

93. The evidence subnmitted by Petitioner was | ess than
clear and convincing. It consisted of the testinony of one
expert witness. The witness only testified to the standard of
care with respect to only one aspect of the allegation in the
adm ni strative conplaint. The witness based his testinony
concerning the allegation that Respondent failed to practice
within the standard of care on a review of records that were
taken nore than five years after the procedure was perfornmed by
Respondent .

94. The testinony of Petitioner's three w tnesses at the
heari ng was not persuasive. Eight years had passed since the
subj ect surgery was perfornmed. Al the witnesses testified that
due to the lapse in tine, there would be things that they would
remenber and others that would not be renenbered. Two of the
fact wtnesses testified, fromnenory, to an issue pertinent to
this matter froma procedure that occurred nore than eight years
prior to the hearing. Wile the fact witnesses testified that
there was no fluoroscope in the operating room the operation

notes, dictated alnost inmediately after the operation, indicate
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to the contrary. The burden of proof is on Petitioner and nust
be satisfied with clear and convincing evidence. This burden was
not satisfied. The difference of opinion between experts coul d
not leave the trier of fact a firmconviction, wthout hesitancy,
of the truth of the allegations contained in the Adm nistrative
Conpl ai nt.

AS TO CASE NO. 01-4407PL

95. The evidence submtted by Petitioner was | ess than
clear and convincing. It consisted of the testinony of an expert
wi tness who could not testify that Respondent's failure to
distally clanp part of the arteries was a violation of the
standard of care. It also consisted of testinony by Petitioner's
fact witness who testified that Respondent did in fact ensure and
adequately nonitor Patient H H postoperatively.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Board of Medicine:

1. Enter a final order dismssing with prejudice the
Adm ni strative Conplaint filed agai nst Respondent in DOAH Case
No. 01-4406PL, and DOH Case No. 1994-12341.

2. Enter a final order dismssing with prejudice the
Adm ni strative Conplaint filed agai nst Respondent in DOAH Case

No. 01-4407PL, and DOH Case No. 1999-57795.
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DONE AND ENTERED this 8th day of August, 2002, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Division of Adm nistrative Hearings
this 8th day of August, 2002.
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WIlliam R Huseman, Esquire
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6320 St. Augustine Road, Building 12
Jacksonville, Florida 32217

Ki m Kl uck, Esquire

Ri chard J. Shoop, Esquire

Agency for Health Care Adm nistration
Post O fice Box 14229, Ml Stop 39A
Tal | ahassee, Florida 32317-4229

Dr. John O Agwunobi, Secretary
Department of Health

4052 Bal d Cypress Way, Bin A00
Tal | ahassee, Florida 32399-1701

WIlliamW Large, Ceneral Counsel
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701
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R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Tanya W Ilians, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress \Way

Tal | ahassee, Florida 32399-1701

NOTI CE OF Rl GHT TO FI LE EXCEPTI ONS

Al parties have the right to submit witten exceptions within

15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomended Order should be filed with the agency that

will issue the Final Oder in this case.
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